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BRIDGES, P.J., FOR THE COURT:
1. James Stanley Foster’ s appeal followshis conviction in the Prentiss County Circuit Court. A jury
found Foster guilty of possession of 73.7 grams of marijuana with intent to distribute. Dueto Foster’s

proximity to a public park, hisconviction carried an enhanced sentence pursuant to Miss. Code Ann. 8 41-



29-142(1)(Rev. 2001). Additiondly, the circuit court sentenced Foster asahabitud offender under Miss.

Code Ann. § 99-19-81(Rev. 2000).

12.

After Foster filed an unsuccessful motion for anew trid or judgment notwithstanding the verdict,

the dreuit court sentenced Foster to a forty-year term in the custody of the Mississppi Department of

Corrections without the benefit of probation or parole and gave him a $60,000 fine. Aggrieved, Foster

appeds and raises seven issues.

VI.

VII.

THETRIAL COURT ERRED IN ALLOWINGTHE USE OVER[FOSTER'S] OBJECTION
OF EVIDENCE NOT DISCLOSED UNDER URCCCP 9.04.

THE TRIAL COURT ERRED IN DENYING THE DEFENSE MOTION FOR DIRECTED
VERDICT ON ENHANCED POSSESSION WITH INTENT TO DISTRIBUTE CHARGE
BECAUSE THE STATE FAILED TO PROVE THE PARK WAS A PUBLIC PARK.

THETRIAL COURT ERRED IN ALLOWINGTHEINTRODUCTION OVER[FOSTER' S
OBJECTION CONCERNINGMEASUREMENTSFROM THEALLEGED CRIMETO THE
ALLEGED PARK.

THE TRIAL COURT ERRED IN DENYING THE DEFENSE MOTION FOR MISTRIAL
AFTER THE PROSECUTION REPEATEDLY REFERRED TO CERTAIN EVIDENCE AS
MARIJUANAWHEN ITHADN'T BEEN ESTABLISHED WHAT THESUBSTANCEWAS.

THE TRIAL COURT ERRED IN OVERRULING [FOSTER'S] MOTION TO SUPPRESS
THE DEFENDANT’'S STATEMENT.

THE STATE FAILED TO PROVE ITS CASE BEYOND A REASONABLE DOUBT.

THE SENTENCE IMPOSED WAS UNCONSTITUTIONAL.

Finding no error, we affirm.

13.

FACTS

OnNovember 25, 2003, Sergeant ByronParker of the Booneville, Mississppi Police Department

observed Foster driving forty-six miles-per-hour inathirtymile-per-hour zone. Sergeant Parker attempted

to stop Foster but Foster did not stop his car. Fogster kept driving until he got to his house. Sergeant



Parker followed Foster into the driveway of Foster’s home. Foster got out of hiscar. Sergeant Parker
arested Fogter for speeding and driving without alicense.

14. When Sergeant Parker attempted to put Foster in handcuffs, Foster escaped and fled. Foster’s
escape ended aboruptly when Foster tripped over a curb and fell. Sergeant Parker caught Foster and
successfully handcuffed Foster. When Sergeant Parker searched Foster, Sergeant Parker found alarge
amount of marijuanain Foster's pocket.

l. THETRIAL COURT ERRED IN ALLOWINGTHE USE OVER[FOSTER'S] OBJECTION
OF EVIDENCE NOT DISCLOSED UNDER URCCCP 9.04.

5. Fird, Foster dams the State faled to provide him with (1) “documents and statements of
prosecution witnesses concerning the arrest;” (2) “ discovery inconnection with the physical evidence [the
State] daimed to have found inthe inventory search;” and (3) “witness reports concerning measurements’
until noon of the day beforetrid. Foster reasons that the State failed to follow Rule 9.04(A) of the Uniform
Rules of Circuit and County Court. Rule 9.04(A) says “the prosecution must disclose to each defendant
... and permit the defendant . . . to ingpect, copy, test, and photograph upon written request ” certain
evidence liged intherule.

6.  Applying the language of the rule, Foster was not entitled to discovery. The record contains no
mentionof Foster’ swrittendiscovery request to the State. The Stateisonly obligated to providediscovery
upon a defendant’ s written request. 1d. Foster never gave the State a written discovery request, so the
State was never obligated to tender discovery. The tria judge correctly decided to overrule Foster’s
objection to the State' s use of the evidence mentioned above. We affirm the tria judge’ s decision.

. THE TRIAL COURT ERRED IN DENYING THE DEFENSE MOTION FOR DIRECTED

VERDICT ON ENHANCED POSSESSION WITH INTENT TO DISTRIBUTE CHARGE
BECAUSE THE STATE FAILED TO PROVE THE PARK WAS A PUBLIC PARK.



q7. In this issue, Foster attacks his sentence enhancement based on his proximity to a public park.
According to Foster, the drcuit court should have granted his motionfor directed verdict because the State
presented insufficient evidence that the park was a“public park.” Foster clamsthat the State presented
no evidence from anyone with persona knowledge that the park wasa“public park.” Before addressing
the merits of Fogter’s claim, we address the State' s assertion that Foster faled to preserve thisissue for
appesl.
A. Did Fogter waive thisissue?

118. The State clamsthat Foster waived his gpped of the motion for a directed verdict, made a the
close of the State's case-in-chief, when Foster testified on his own behdf. When a defendant proceeds
withhis case after the State rests and the court overrulesthe defendant'smotionfor adirected verdict, the
defendant waives the appeal of the directed verdict. Holland v. State, 656 So.2d 1192, 1197 (Miss.
1995).

19. Thisisnot anissue of firsg impresson. InDavisv. State, 866 So.2d 1107 (119) (Miss. Ct. App.
2003), the State clamed that the appd lant was procedurdly barred from arguing insufficiency of evidence
because he faled to file awritten motion for ajudgment notwithstanding the verdict and falled to request
aperemptory ingruction. 1d. This Court noted that if angppelant filesamotionfor directed verdict at the
conclusonof the State’ sevidence, and the trid court overrulesthat motion, the appdlant waves that issue
on appeal if he proceeds to introduce evidence on his own behaf. Id. However, an appdlant may
preserve the issue if he renews his motion for directed verdict a the concluson of dl the evidence. 1d.
(dtingHarrisv. State, 413 So.2d 1016, 1018 (Miss.1982)). InDavis, the gopellant renewed hismotion
for directed verdict at the conclusion of dl the evidence. Therefore, this Court held that the appdllant in

Davis preserved the issue of insufficiency of the evidence. Id.



910. InHodges v. State, 743 So.2d 319 (137) (Miss. 1999), the defendant moved for a directed
verdict a the close of the prosecution's case-in-chief, but the drcuit court denied hsmation. Afterwards,
the defendant proceeded to put on hisown defense. 1d. Consequently, the Mississippi Supreme Court
held that the defendant was “ proceduraly barred from seeking review of the legd sufficency of the State's
evidence a the time his motion for directed verdict was consdered (i.e, a the close of the prosecution's
caseinchief).” Id. (cting Whitehurst v. State, 540 So.2d 1319, 1327 (Miss.1989)). The supreme court
went on to hold that the defendant, by presenting evidence, did not waive his right to chalenge the
aufficiency of the evidence “in the event of an adversejury verdict.” Hodges, 743 So.2d at (137).

f11. InHodges, the crimind defendant renewed his motion for directed verdict & the close of dl the
evidence and filed amoationfor judgment notwithstanding the verdict. Hodges, 743 So.2d at (138). The
supreme court held that the defendant preserved the issue of the sufficiency of dl of the evidence, not just
the evidence that supported the prosecution’s case. 1d.

12. Inthe present case, Foster waived his ability to appeal the denid of hismationfor directed verdict
made at the end of the Stat€' s case-in-chief. However, Foster renewed his objection at the close of dl
evidence. Accordingly, Foster’ ssubsequent motionfor directed verdict is presently beforethis Court. Id.

B. Did Foster object with sufficient specificity?

113.  Next the State dams that Foster’s mations for directed verdict, both at the close of the State’'s
case-in-chief and at the close of dl evidence, were too generd to merit review onapped. “A motion for
a directed verdict on the grounds that the State has failed to make out a prima facie case must state
specificdly wherein the State has falled to make out a prima facie case.” Davis, 866 So0.2d at (121).
“Moreover, motions for adirected verdict must be specific and not generd in nature. 1d. In the absence

of such specificity, thetria court will not be put in error for overruling same” 1d.



114. We have resolved that Foster waived review of hismotionfor directed verdict made at the end of
the State' s case, when he tedtified on his own behdf. We are not concerned with the specificity of that
objection. However, Foster renewed his objection at the close of dl the evidence. At that time, Foster’s
counsd stated, “[c]omes now the defendant James Stanley Foster and movesthe court to direct a verdict
on behdf of the defendant and find him not guilty on the basis that the State has failed to prove their case
beyond areasonable doubt.” The circuit court overruled that motion as well.
115. After the circuit court overruled Foster’s motion, the court addressed the topic of the jury
ingructions. During that discussion, Foster’ s counsdl objected to thelanguage of ingtruction P-2. Foster’s
counsel stated:
[T]he specific objection| have isto Paragraph 1 inthat onthe basis | fed that the State has
faledto prove, make aprimafacie case that he had possessionwithintent to distribute and
aso on the basis that they did not prove by competent evidence it was a public park.
At that point, the following exchange took place:
The Court:  Counsd, if you are renewing your motion for a directed verdict because
of thefailure of the State to provethat it wasin fact a public park, | will
overrulethat. And in the consgderation of these ingtructions | ran by you
in not dlowing you to renew any other motions you might have for a
directed verdict or otherwise. I'll let you do that now before we go on
with the consideration of the indructions inthiscase. | think thet is the
sense of your mation.

Mr. Comer:  Yes, dr. | thought I had made amotion at the end.

The Court: Y oudid at the conclusionof the State’ scase, but now that dl the evidence
isin, you certainly may restate any motion you wish.

Mr. Comer:  Okay, just for clarity and to be careful. Comes now the Defendant at the
end of dl the testimony inthe case and movesthe court to direct a verdict
for the Defendant and find him not guilty on the basisthet the State has
faled by competent evidence to prove dl the eements required of them
as charged in the indictment.



The Court: The motion will be overruled.
Pursuant to this exchange, Foster clams:

When the full context of this exchange isconsidered, it is clear that defense counsel stated

the basis of the motion with sufficient darity for the trid court to know exactly what

elements the defense damed the State failed to prove and that the court ruled on the

motion on the basis of those specifics. Thus, the issue was preserved.
716.  Foster objected to ingruction P-2 and argued that the State faled to prove Foster possessed
marijuanawith intent to distribute. Foster aso objected to P-2 and argued that the State failed to prove
the park was a public park. Still, Foster’s claim in this issue concerns the circuit court’s decision to
overrule hismation for directed verdict, rather than the trid court’s decision to ingtruct the jury according
to indruction P-2. That is, Foster gppedls the circuit court’s decision to deny his motion for directed
verdict, rather than the circuit court’s decison regarding jury ingtructions.
717. InDavis, the State claimed that the appellant was proceduraly barred from appealing the denid
of his directed verdict made at the close of the evidence when the appellant did not specificaly plead
insufficiency of the evidence for certain rdlevant issues. Davis, 866 So.2d at (120). This Court held that
the appellant in Davis did not raise his appellate arguments in the trid court. 1d. at (24). Accordingly,
this Court was not obligated to review appellate arguments which were not presented in the trid court
because “[4] tria judge cannot be put in error on amatter which was not presented to him for decison.”
Id. (ating Crenshaw v. State, 520 So.2d 131, 134-35 (Miss. 1988)).
118.  Foster’ smations for directed verdict stated that the prosecutionfailed to * prove their case beyond
a reasonable doubt” and “falled by competent evidence to prove dl the dement’s required of them as

charged in theindictment.” Foster’s motion was too generd to support appellate review. While Foster

did eaborate on the specific element during his objectionto the jury ingruction, when the trid judge gave



Foster an opportunity to renew his motion for directed verdict, Foster did not argue that point. “In the
absence of such specificity, the trid court will not be put in error for overruling same.” Davis, 866 So.2d
a (121).
119. Evenif this Court were inclined to find that Foster’s motion for directed verdict was sufficiently
gpecific, we would not be indined to reverse the drcuit court’s decision to deny Foster’s motion for
directed verdict. For the sake of argument, we turn to the substance of Foster’sissue on appedl.

C. Did the State present sufficient evidence that the park was a* public’ park?
920. Asmentioned, we consider Foster’ s contention for the sake of argument. Foster clamsthecircuit
court erred when it overruled his motion for directed verdict. In reviewing Foster’ s contention, we are
mindful of our tandard of review. When a defendant files a motion for directed verdict, “the tria court
must consider dl of the evidence-not just the evidence which supports the State's case-in the light most
favorable to the State.” Wintersv. State, 473 So0.2d 452, 459 (Miss. 1985) (citations omitted). Further,
“once the jury has returned a verdict of guilty in a crimind case, we are not at liberty to direct that the
defendant be discharged short of aconcluson on our part that given the evidence, taken in the light most
favorable to the verdict, no reasonable, hypothetica juror could find beyond a reasonable doubt that the
defendant wasguilty.” 1d. Wereview the circuit court's ruling on the last occasion when the sufficiency of
the evidence was challenged before the trid court. Hodges, 743 So.2d at (1136). Foster last chalenged
the sufficiency of the evidence during his fina motion for directed verdict.
921. Here, Foster’ sdamactudly involvestwo separatecontentions. While Foster arguesthat the State
presented insuffident evidencethat the park was a public park, the basis of that clam isthat the testimony
the State presented is insufficient because no one with personal knowledge that the park was a public park

presented such evidence. Accordingly, it is the lack of persond knowledge on which Foster bases his



argument. Truly, “[a] withessmay not testify to amatter unlessevidenceisintroduced suffident to support
afinding that he has persond knowledge of the matter.” M.R.E. 602.

722.  So, Foster’ sdam of insuffident evidence actudly depends onour resolutionof anentirely separate
contention. That is, Foster argues that the circuit court should have excluded certain evidence. Further,
Foster arguesthat, upon proper exclusonof that evidence, there isinsufficient evidence that the park was
apublic park.

123.  Section 41-29-142 of the Mississippi Code providesfor enhanced sentencing where a defendant
possesses marijuana within a specified distance of apublic park. Miss. Code Ann. § 41-29-142 (Rev.
2001). Foster argues that the State offered no documentary evidence or testimony from anyone with
persona knowledge that the park was a public park. Foster acknowledges that the State attempted to
establish this dement through the testimony of Officer Jerry Barnes.

924.  Officer Jerry Barnesisanarcoticsinvestigator for the Booneville Police Department. \WWhen asked
whether the park was a city park, Officer Barnes responded “as far as | know.” Officer Barnes aso
testified that the arealis used by Northeast Mississippi Community College for sports, but he did not know
whether Northeast owned the property. According to Foster, Officer Barnes's testimony does not
establish the level of persona knowledge necessary to prove this el ement beyond a reasonable doulot.
125. The State says there was a sufficient amount of testimony from which a reasonable, hypothetical
juror could conclude beyond a reasonable doubt that the park was a public park. The State pointsto the
folowing: (1) Officer Barnes testified that he met Foster’s car in front of the Booneville City Park; (2)
Exhibit S-3 reflects that the measurements were taken at the “Booneville City Park;” (3) Officer Barnes
testified that “asfar as| know. [t]jo my knowledgeit is’ acity park; (4) Officer Barnestedtified that the

Booneville City Park ismaintained by city employeeswith city equipment; (5) Sergeant Parker, when



asked how he knew the park was a public park, testified “[t]hat’ swhere| grew up. That’swherel played
bdl. Everybody knowsthat' sthe city park;” (6) Sergeant Parker testified that he saw the city maintaining
the park and that he knew it was a city park; (7) When asked whether he agreed that the park was a
public park, Foster answered “probably is,” and (8) Further, when asked whether he had any doubt in
his mind that the park was a public park, Fogter testified, “[n]o, | an't going to doubt it.”
926. Therewas awedth of testimony that indicated that the park was a city park and was maintained
by the dty. Viewed in the light most favorable to the State, a reasonable hypothetica juror would be
judtified in concluding that a city park would be avalable for public use, especidly in light of the testimony
that childrenplayed baseball there and the city maintained the property withcity equipment. Examining the
evidence in harmony with Jury Ingruction C-1, which told the jury that they “are dso permitted to draw
suchreasonable inferencefromthe evidence as seems judtified in light of [their] own experience,” the jury
had a sufficient basis to conclude that the park was a public park. Further, Foster’s complaint regarding
an dleged lack of persond knowledge isadam that the circuit court erred inadmitting evidence, while the
subject of thisissue isthe denid of Foster’ smotionfor directed verdict. Sufficeit to say, the circuit court
did not err in denying Foster’s motion for directed verdict.
[1. THETRIAL COURT ERRED IN ALLOWINGTHE INTRODUCTION OVER [FOSTER' §
OBJECTION CONCERNINGMEASUREMENTSFROM THEALLEGED CRIMETO THE
ALLEGED PARK.

927. Foster’s third issue dso concerns the sentence enhancement due to his proximity to the park.

However, Foster argues three points under thisissue.

A. Sufficient Evidence of a Public Park?

10



128. Firdt, Foster dams that the trid court erred in dlowing testimony regarding the measurements
between the park and other locations without first establishing that the park was a public park. Foster’s
argument depends on our finding a lack of sufficient evidence that the park was a public park. We
addressed that topic in the last issue, and we will not addressit again here.
B. Proper Enhancement Measurement Points?

929.  Second, Foster damsthat Sergeant Parker’ stestimony establishesthat the State failed to take the
relevant enhancement measurements from the proper point. Foster’s daim stems from his initid evasion
of capture. According to Foster, the State should have measured from the point where he was
gpprehended, rather than his driveway - the initid point of contact. Foster argues that because there was
no testimony that he had marijuanain his possessi on at the locations fromwhich measurementswere taken,
the measurementsthat were taken were not relevant. Put differently, Foster suggeststhat the State should
not have taken the enhancement measurements from the spot where Sergeant Parker stopped Foster at
the gpartment complex, but should have measured fromthe spot where Sergeant Parker captured him after
he fled on foot.

130.  Ifthis Court follows Foster’ s logic, we fear our decision would encourage criminals to evade law
enforcement officers. Imaginethefollowing scenario: A police officer ether questionsan individua on foot
or ordersadriver to stop hiscar. That individua knowshe isin possession of contraband and knows he
IS in proximity to a location that would enhance his sentence, so he evades capture. Aslong as that
individua can escape the boundary of the enhancement distance, he can avoid an enhanced sentence,

based onthe precedent that would followthis decision- if we agreed withFoster. However, we disagree.

11



131. Fromthetime Sergeant Parker triedto pull hmover, Foster wasin Sergeant Parker’ ssght. Foster
was not out of Sergeant Parker’ s sight long enough to acquire the marijuana. It isimpossble that Foster
could have gottenthe marijuana at some point between Sergeant Parker’ s order to pull over and the point
whereFoster exited his automobile. There was no testimony that Foster acquired the marijuana after he
exited his car and fled on foot. Had Foster not evaded capture in his driveway, Sergeant Parker would
have discovered the marijuanathere. Had Foster pulled over whenordered, Sergeant Parker may or may
not have discovered the marijuana at that point. Either way, Foster should not be dlowed to dter the
measurement point by evading capture. This Court will not sanction evasion.
C. Hearsay?

132.  Prior to Foster's trid, Sergeant Parker, Officer Barnes, and Officer Augtin worked together to
measure the enhancement distances. Sergeant Parker indicated the locations of the initid point of contact
and the subsequent arrest. Officer Barnesmeasured the distancesand recorded the measurements. Officer
Audtinused Officer Barnes srecorded measurementsto type areport, whichbecame Exhibit S-3. Officers
Barnes and Austin each signed S-3.

133. Attrid, the State asked Sergeant Parker about the measurements. Sergeant Parker tedtified that
he could not remember the exact distances without referring to notes. The State handed S-3 to Sergeant
Parker and asked himif S-3 refreshed hisrecollection of the distances. Sergeant Parker read the distances
from S-3 out loud. Sergeant Parker stated that the distance from Foster’ s driveway, the point at which
Sergeant Parker initidly captured Foster, to the park basebdl fidd was 524 feet, the distance from the
point at which he captured Foster to one of the baseball fidd dugoutswas 1,228 feet, and the distancefrom

the point at which he captured Foster to the community center was 1,261 fet.

12



134. Sergeant Parker dso testified that he did not prepare S-3. At that point, counsel for Foster
objected and argued that Sergeant Parker’s testimony was hearsay. The circuit court overruled that
objection and allowed Sergeant Parker’s testimony. Foster did not cross-examine Sergeant Parker
regarding his testimony as to the enhancement distances.
135.  On gpped, Foster claimsthat the circuit court committed a reversible error when it improperly
permitted the State to introduce hearsay evidence through Sergeant Parker. Therelevance and admission
or excluson of evidence is a matter of thetrial court’sdiscretion. Shearer v. State, 423 So.2d 824, 827
(Miss. 1982). This Court will only reverse atrid court’s decison to admit or exclude evidenceif the trid
court’s decision prgudices aparty’scase. 1d. So, was Sergeant Parker’ s testimony hearsay?
136. Hearsayis“adgtatement, other than one madeby the declarant while testifying at the tria or hearing,
offered in evidence to prove the truth of the matter asserted.” M.R.E. 801(c). According to Foster,
Sergeant Parker’ s testimony was hearsay because: (1) Sergeant Parker read from S-3 and S-3 indicated
measurements that Officer Barnes took; (2) Officers Barnes and Austin made S-3 out-of-court, and; (3)
the State presented informationfrom S- 3 through Sergeant Parker to prove the truth of the matter asserted
(the distances). We agree.
137.  gill, the State argues that Sergeant Parker’ s testimony fals within the exceptions to the hearsay
rule. Pursuant to our rulesof evidence, certain hearsay testimony is* not excluded by the hearsay rule, even
though the declarant isavailable asa witness” M.R.E. 803. The State relies on the “past recollection
recorded” exception. That exception appears a Rule 803(5) of the Mississppi Rules of Evidence and
reads as follows:

A memorandum or record concerning amatter about whichawitnessonce had knowledge

but now hasinsufficient recollection to enable him to testify fully and accurately, shownto
have been made or adopted by the witness whenthe matter wasfresh in his memory and

13



to reflect that knowledge correctly [is an exception to the hearsay rule]. If admitted, the

memorandum or record may be read into evidence but may not itsdf be received as an

exhibit unless offered by an adverse party.
138.  Here, the past recollection recorded exception does not apply. Though there was evidence that
Sergeant Parker had knowledge of the contact point and thearrest point, thereis no evidence that Sergeant
Parker once had knowledge of the rdevant measurements. There is no evidence that Sergeant Parker
“madeor adopted” S-3 whenthe distances were fresh in hismemory. Likewise, thereisno evidencethat
S-3correctly reflected Sergeant Parker’ s knowledge of the distances. Consequently, Sergeant Parker’s

testimony does meet the criteria of the past recollection recorded exception. The trid court abused its

discretionwhenit permitted the State to introduce evidenceforbiddenby the Miss s ppi Rulesof Evidence.

139. However, this Court will only reverse atrid court’s decision to admit or exclude evidence if the
trid court’s decison prejudicesaparty’ scase. Shearer, 423 So.2d at 827. We cannot say that thetrial
court’ sdecisonpregjudiced Foster’ scase. Evenif we remanded the matter for anew trid, the fact remains
that Officer Barnes aso tedtified to the distances and the State introduced S-3 through Officer Barnes.
Fogter does not claim that the circuit court erred when it permitted Officer Barnes stestimony. As such,
Fogter was not prejudiced and no reversible error results. Accordingly, we affirm.
V. THE TRIAL COURT ERRED IN DENYING THE DEFENSE MOTION FOR MISTRIAL
AFTERTHE PROSECUTION REPEATEDLY REFERRED TO CERTAIN EVIDENCE AS
MARIJUANAWHEN ITHADN’'TBEEN ESTABLISHED WHAT THESUBSTANCEWAS.

140. Inthisissue Foster dams that the circuit court erred when it overruled his motion for a midrid.

“Whether to declare amidrid is committed to the sound discretionof the tria court.” Brent v. State, 632

14



S0.2d 936, 941 (Miss. 1994). Wewill not overturn atrid judge sdecison to overruleamation for migrid
unlessthe tria judge committed an abuse of discretion. Bass v. State, 597 So.2d 182, 191 (Miss. 1992).
141. Foster arguesthat the trid judge should have granted a midrid because witnesses for the State
indicated that the substance found on Foster was marijuana before the State' s expert established that the
substance was actudly marijuana. Wefind no error from thetrid judge sdecision to deny Foster’ smotion
for migrid.

142. Alicia Wddrop, the State's forensic andyst, testified she “determined the substance to be
marijuana, which isa Schedule |, intheamount of 73.7 grams.” Additionaly, the prosecutor repeatedly
asked his withesses to refer to the marijuana as* dleged marijuand’ until he put his witness from the crime
labonthe stand. Assuch, it wasclear that the State did not try to useits witnessesto improperly convince
the jury that the substance was, infact, marijuana. Furthermore, jury instruction C-1 ingtructed thejury that
“[y]ouareto disregard dl evidence whichwas excluded by the Court from cons deration during the course
of thetrid.” When atrid court ingructs ajury, it is presumed the jurors follow the trid court’s direction.
Moorev. State, 787 So.2d 1282 (130) (Miss. 2001). Inlight of the circumstances, we cannot say that
the trid judge abused hisdiscretion. Thus, we affirm the trid judge’ s decison.

V. THE TRIAL COURT ERRED IN OVERRULING [FOSTER'S] MOTION TO SUPPRESS
THE DEFENDANT’'S STATEMENT.

143. Fodter gave agtatement. Foster clamsthe circuit court erred when it alowed the State to submit
his confession into evidence. “For aconfession to be admissible, it must have been given voluntarily and
not given as aresult of promises, threats or inducements.” Martin v. Sate, 871 So0.2d 693 (129) (Miss.

2004). “In determining whether a statement is voluntary, the tria judge must first determine whether the

15



accused, prior to the confession, understood the content and substance of the Miranda warning and the
nature of the charges of which hewas accused.” 1d.

44. Foger submitsthat he did not understand the content and substance of the Miranda warnings and

the nature of the charges against im. Further, Foster argues that the State induced his statement because
Officer Augtinmade hmbdieve he would recaive leniency if Foster identified hisdedler. Foster proposes
that, as aresult, the circuit court erred when it dlowed his statement into evidence.

5. “Usudly, aconfessonmug be voluntary and not the result of promises, threats, or inducementsto

be deemed admissible” Granger v. State, 853 S0.2d 830 (111) (Miss. Ct. App. 2003). “Thetest in

such cases is whether the inducement is of a nature calculated under the circumstances to induce a
confession irrespective of its truth or fagty.” 1d. “It is the prosecution's burden to prove beyond a
reasonable doubt that the confess onwas voluntary.” 1d. “The prosecution meetsthis burden by presenting

testimony fromanofficer or other person having knowledge of the facts, who statesthat the confessonwas
made voluntarily without threats, coercion, or offer of reward.” 1d. This Court conducts alimited review
when determining if aconfessonisvoluntary. Id. a (112). “Thetria judge Sts as finder of fact when he
or she determines the voluntariness, and this Court will not overturn the trid judge's decison unless
manifestly wrong.” 1d.

146.  Foster initiatedthe contact withOfficer Barnes. Foster dso sgned adocument by which hewaived
hisMiranda rights. Foster testified that no one promised him anything for his satement. Neither Officer

Barnes nor Officer Augtin made any offers or promisesto Foster. In Granger, the supreme court held

that the State made a prima fadie case of voluntariness by demondtrating thet the defendant initiated contact

and recelved multiple Miranda warnings. Granger, 853 So.2d at (113). Wefollow the precedent set

forthin Granger and affirm the decison of the circuit court.

16



VI. THE STATE FAILED TO PROVE ITS CASE BEYOND A REASONABLE DOUBT.

47. Foster’s sxth contention is an attack on the suffidency of the evidence. Foster cites Jones v.
State, 857 So.2d 740 (Miss. 2003) asthe bass for hisdamthat the State mugt prove dl e ementsbeyond
areasonable doubt. Foster clamsthat the State failed to provethat the park wasapublic park. Asstated
previoudy, we have aready addressed the merits of thiscontentionand found it lacking. Wewill not repest
our andyss here. Foster dso claims that the State failed to prove the requisite distances for sentence
enhancement under Section 41-29-142. We disposed of that contention in issue three, and there in no
need to restate our anayss.

8. gill, Foster dso dams that the State faled to prove, beyond a reasonable doubt, that Foster
intended to distribute marijuana. Foster notes that Officer Barnes admitted the marijuana could have been
for Foster’ sown use. Foster dso pointsout histestimony that he got one ounce of marijuanafrom Miched
Cox, and that he acquired it for his persond use and did not intend to sdll it.

149.  Whenreviewingthesufficiencyof the evidence, “the trid court must consider dl of the evidence-not
just the evidence which supports the State's case-in the light most favorable to the State” Winters, 473
So.2d at 459. Further, “once the jury has returned a verdict of guilty in acrimind case, we are not a
liberty to direct that the defendant be discharged short of a conclusion on our part that giventhe evidence,

taken in the light most favorable to the verdict, no reasonable, hypothetica juror could find beyond a
reasonable doubt that the defendant was guilty.” 1d.

150.  Sergeant Parker apprehended Foster with gpproximately two and one-haf ounces of marijuana

The marijuana was stored in bags within a bag. Foster had measuring scalesin his possession.  Foster
tedtified that he was holding the marijuana and would deliver it when Michadl Cox needed some to sdll.

Viewing the evidence in the light most favorable to the State, the record contains sufficient evidence from
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whichareasonable, hypotheticd juror could convict Foster for intent to distribute marijuana. Accordingly,

we gfirm.

VII.  THE SENTENCE IMPOSED WAS UNCONSTITUTIONAL.

51. Foster was convicted under Section41-29-139(a)(1) of theMissssppi Code. That statute makes
it “unlawful for any person knowingly or intentionaly. . .[t]o sall, barter, transfer, manufacture, distribute,
dispense or possess with intent to sal, barter, transfer, manufacture, distribute or dispense, a controlled
substance.” Miss. Code Ann. 8§ 41-29-139(a)(1) (Rev. 2001). Thecircuit court sentenced Foster under
three statutes, applied in harmony.

152.  Firgt, according to Section 41-29-142(1) of the Mississippi Code, anyone convicted of intent to
sl acontrolled substance within the relevant distances of apublic park “may be punished by a term of
imprisonment or afine, or both, of up to twicethat authorized by Section41-29-139(b). Miss. Code Ann.

8§ 41-29-142(1) (Rev. 2000).

153.  Pursuant to Section41-29-139(b)(2), anyone “who violates subsection (a) of this section withan
amount less than one (1) kilogram but more thanthirty (30) grams of marihuana . .may be imprisoned for
not morethantwenty (20) years or fined not more than Thirty Thousand Dallars ($30,000.00), or both.”

Miss. Code Ann. 841-29-139(b)(2) (Rev. 2001). Foster was convicted of possession of 73.7 grams of
marijuanawithintent to sall within the requisite distances of Section 41-29-142(1). So, by application of
Sections 41-29-139(b)(2) and 41-29-142(1), the circuit court could sentence Foster for up to forty years
imprisonment and/or $60,000.

154. Findly, Foster was convicted as a habitua offender pursuant to Section 99-19-81 of the

Mississippi Code. According to that statute:
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Every person convicted in this state of a felony who shall have been convicted twice
previoudy of any felony or federal crime upon charges separately brought and arising out
of separate incidents at different times and who shall have been sentenced to separate
terms of one (1) year or more in any state. . .inditution. . .shdl be sentenced to the
maximum termof imprisonment prescribed for such felony and such sentence shdl not be
reduced or suspended nor shall such person be digible for parole or probation.

Miss. Code Ann. 899-19-81 (Rev. 2000).

155. Thus, the circuit court was obligated by the “shall” provison of Section 99-19-81 to sentence
Foster to the maximum term of imprisonment dlowable under Sections 41-29-139(b)(2) and 41-29-
142(1). Accordingly, by statute, the circuit court had to sentence Foster to forty years imprisonment
without the possibility of parole and/or $60,000. That is exactly what the circuit court did. “[A] trid court
will not be hdd in error or held to have abused discretion if the sentence imposed is within the limits fixed
by gatute.” Johnson v. State, 461 So.2d 1288, 1292 (Miss. 1984).

56. THE JUDGMENT OF THE PRENTISS COUNTY CIRCUIT COURT OF
CONVICTION OF POSSESSION OF MORE THAN ONE OUNCE BUT LESS THAN 1
KILOGRAM OF MARIJUANA, A SCHEDULE | CONTROLLED SUBSTANCE, WITH

INTENT TO SELL WITHIN 1,500 FEET OF A BUILDING OR OUTBUILDING OF A
PUBLIC PARK , TRANSFER, OR DISTRIBUTE IS AFFIRMED AND SENTENCE AS A
HABITUAL OFFENDER TO FORTY YEARSIN THE CUSTODY OF THE MISSI SSIPPI

DEPARTMENT OF CORRECTIONS AND FINE OF $60,000 ISAFFIRMED. ALL COSTS
OF THISAPPEAL ARE ASSESSED TO PRENTISS COUNTY.

KING, CJ, LEE, PJ.,, MYERS, CHANDLER, GRIFFIS, BARNESAND ISHEE, JJ.,
CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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